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Kalamazoo QtIk,e
February 27, 1995

Mr.".7' F. c.­
ActiDa Secretary
Pederal Communicadons Commission
19J9 M Street, N.W.
WIlltiDston, D.C. 2OSS4

Direct Dial (616) 312-9'711

DOCKET FILE COpy ORIGINAl

Dear Mr. caton:

We 1&IIide..-.ad tbIt die CoDmliMion has VIrious rate replation iuues under review
I diICuIIed a number of .... __ duriDI a Februaty 23, 1995 ex parte telep~
confWence with Paul D'An, TOlD Power, Wry Walire 8Dd Cindy Jacbon aU memhers of
the Cable Services Bureau (collectMly the "Star). ID particular, the ~ff was exploring
the parameters of po&iUoIII that clients of our Firm have taken in previoU5 filings.

This letter seIWS to reiterate c:ommems we made to Staff as well as to place
additional information reprc:liDa these items on the feeord.

No. of Copies rec'd 0 J-f.3
UstA BCD E
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Defin+tiona jrnjt.doP Oa Bxtcmal Coats

Wc 8fe goDCmled that clarification of the scope of COlts includable as external
franchise compliaDc:e COlts will prohibit certain ....timate COlts from reeeiYiDa extemal
treatment. Currently, the knowledp of local francbile authorities ("LFAs") that burdens
P*ed on a 'cable operator might be passed through to subscribers bas helped avoid the
imposition of many UDDCCetsary costa.

Several key COlts that must be included in any clarifying languaae include the
following:

• p. AtteebS $' - Virtually every t'rancbae requires operaton to attKh their plant
to em.... pola mdIer than set their own poles. Conaequently, operators have DO

choice but to PII1 pole attachment rates. no matter how hilh they go. It is important
to remember that not all pole attadlment rates are reptated. Polc attadunent rates
cbarJed by oooperatively orpnir.ed companies are exempt from federal regulation'.
Many operators have experienced steep iDcreaIes in pole attachment rates recently,
with one operator we are aware of forced to pay an increase of 1,000 percent. Many
of these cooperatively orpnized companies have belun providing competing direct
broadeaat satellite services.

• .Eftpriswl ......$mi- - Francbjee mandated wiring ~public buildiDp is
insufftdently iDchIIM by itself. MInJ tiJnes, franchise authorities require the wirinl
of edoeatioDal inltitutioDl, indudiDI ffOII-publk iDstitudons such as private and
parocbial scbools. The COltS of wirin. and providiq service to all educational
institutions should be included as external costs.

• <'pet .Qf PrgpHI. M S1mdm - The Commislion should clarify that the cost of
pro¥idi. all services to public facilities and educational institutions is an external
cost. 1)pJ.QIJ1y. where an operator provides an iDltitutioaal network. it is required
to prcMde bodt the u.t1tutionalsemces as well as residential cable services at no
chaqe. 1be cost of both should be treated as external costs.

• A4ria1 TO Jhedetr'" Rtlocetiog • FraucbiIeI typically require operators, under
certain circu1D1dances, to remove aerial fadUties and place them underpound at

147 U.S.C. Section 224(a)(1) eJCdudes cooperatively owned entities from tbe definition
of a "utility".

HOWARD &. HOWARD
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subltantial cost. This type of mandatory relocation should also qualify for external
COlt treatment.· Me._... t Caell- Some Lf'AI haW mandated system uJ)lrBdes as a matter
of pollcy, even tbouJb existiq facilities were not yet fully utilized. Where UPlfades
are mandated, all or part of the incremental cost should qualify for external
treatment.

• fSCS/Qwt Up' nem:p'.. Many frandlilell'equire operators to reimburse LFAs
for colts iDcurred in a variety of activities sudl as reDeW8Js, transfers,~ fee
audits, etc. Other franc1Uses require operatoR to pay predetermined fees for each
of these events. Some frandliaes require both. Prior to rate reaulatioD, operators
could pus such COlts tbroqh to subscribers. This served as a natural cH&incentive
for franchise authorities to shift or impose such costs on operators. Opetaton bave
generally been able to contain such tactics by remindilll franchise authoritiea tbat the
operators could paM these COIti to sublcnOetl as an external COlt. If extema! cost
treatment is removed, the Commission will remove an important factor that kept the
potential for abuJe in equilibrium.

• FCC '.llem 'or -Although the Commillion currently allows recovery of the
replatory fee imposed on a per subscriber basis. operators face other potentially
sipificant replatory fees. In the Notia of ProJlGftJd Rulemtlki1tj, the {'nmmillion
has propoeed an iDcreue for CARS licenses and a substantial increase in reptered
rec:eive-only satellite ltation fees. These fees are no different in substance from the
per-sublcriber __ment and should be allowed for pass-through.

• _teD pel'Sir' 'ncxE- -In addition to loa1I franchise fees. operatoe'I replaced
by state or terrllel,-wide regulatory bodies (i.e., the Viram Islands) pay r.atory
feci to the J'elUJatory bodies as well. These fees are often a fixed amount per
subscriber plus additional fees depending upon the extent of individual dockets
opened during eac:h year.

'hs,a LFA B,,, ADgroyaJ TIp ) fi",

We reiterate our support of reducing the amount of time an LFA has to review rate
cbaDae requests involvina external or inflation is&ues. Any such cbanaes would remove

2tn the Matter of Alleasment and Collecdon of Reaulatory Fees for Fiscal Year 1995,
MD Docket No. 9S-3 (Releued January 12, 1m).

HOWARD" HOWARIJ
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much of the replatory uneertainty surrounding wbat should typicaIly be routine rate
adjustments.~ as important, it helpl cable operators coordinate and consolidate rate
maeuel. MaDy cable operatOR, perIMpI the YIlt majority, would prefer to make rate
adjuItments no more than once a year. SiraplifyiDc and shortenina the bMic tier rate
adjustment procedures helps coordinate these cbaDps with those requiring no approval on
the cable programminl selVices tier.

We also requested that the Commission darify the following related issues:

• AffIrmation that the 3O-day advaDce rate chanp J10tice may be made before the LFA
hu approYed the increue by uaiaa an approximate implementadon date for the new
rate (i.e., "On or after May 1, t~, rates will be adjusted as follows").

• Aftirmation that if the LFA approves an amount less than was reflected aD Form
1210,and the 3O-day notice bas been given reftectiDa the amount reported on Form
1210, an operator may implement the reduced increase without bavi11l to Jive further
advance notiee. For example, if aD operator applies for a $1.00 increase, but the
LFA only appnwes $0.90, the operator may, follawins approval, implement the $0.90
witbout giving further adyanee notice to subscribers.

f.JIiAdon of.JZtotMJ Costs

We reiterate that we support removal of the one year expiradon period for externaJ
COIti. This provision mandated that operator's increase rates or lose tbat ability in the
future. Removing the expiration provision a'iows operators to defer rate increases if they
choose, an option that i.~ clearly in the consumer interest.

We asked the StI«whether a decrease in external cost adualJy triIFrs a 1210 filing
requirement even if the decrease is offset by other increases (i.e., operators would only be
required to Sle a 1210 if tIlere was a.Dl1 decrease in externals).

llccqmg of '.'''''00 ' '1

We told Staff that we support allY ebB. to the extemaJ cost computation that would
allow recovery of aU mc:reatel in external costI from the date they are first. incurred. Such
adjustments remove the financial penalty in delayiDa rate increues and permit operators to
c:otIIOHdate rate inc:reueR 80 that their occurrenge is less frequent.

We ap-eed that a component of an adjulltmeftt should compensate operators for the
time value of money. Upon further reflection. we believe that the appropriate measure of

HOWARD & HowJ\JU)
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the true time value of IIIODey is not an interest rate paid on debt, but rather, the COlt of
capital, reflectiDl the bleDded cost of debt and equity. While we do not believe it a fully
comperilatory rate, the current benchmark used by the Commission to measure cost of
capital is 11.25 percent.

TIle mecbaDia of the adjustment pose cbal1enaes because operators do not mow
with certainty when tbe adjusted rates will 10 into effect, althoulb uDder the new procedural
rules, that date wID be mud! more predictable. The date the rate increase JOel into effect
is important because it ends the lDeIIUI'ement period for compu.tiIII the "make-up"
Idjuatment. One alternative is that an operator use • taIJet date and if that date is milled,
a compeDl&tina acljuatmea.t would be carried OYer to the next 1210 flliDl- In IDOIt cues, the
amount of the COIDpelllatory adjustment will be de mbtimis and should not be a major
concern to the Conunilsion.

We have clarified, aDd reemphaaize that whatever mecbanilm is c.boeen for operators
to hnplement "make-up" adjustments, k must aecommodate cycle bUnna CODIideratioDS. As
such, the implementation date of the adjustment must be ftexible and allow pbued-in
implementation. If the make-up adjustment may be implemented at the bePmina of each
billing c:ycle. each sublaiber will pay the make-up adjustment for no more than 12 IDODtbs,
they will merely start payiq on different days.

Rite In Play

The extent to wIIic:h die Conwtasion has jurisdiction to review unadjusted rates for
which no prior compl" had been Bled remaiM a serious CODcem for our diuts. Any
propoeal by the ComIDiIIion that would allow Commission review of a bale rate for which
no complaint had previously been filed is both unsupported at law and unwarranted in
equity.

Acco~ to the plain words of the statute, CODIUmers should have had only one bite
at the apples. NeYertbel_, IDOIt CODIUmen have already had three bites at the apple (i.e.,
the iDttiall80 day period, rate cbanJeI on May/July 14, 1994, and first quarteT 1995 loinK
forward/utemal/illflation rate adjustments). Any option to further extend the period
during which complaiDts rcprdinl rate ina'OI8eS apply to both a rate increase and the

3.7 U.S.C. Section 543(c)(3) provides that an initial complaint period ,.hall be offered,
after which. compINnts may oDly be filed foUowlDa rate increases. lbe implication is that
the entire rate may be dJdeDIed durina the 180 day period. After that, only the amount
of the rate increases may be brought into question.

HOWARD &. HOWARD
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~ rate wouJd aM CODMIDiefS a jowtII bite at the apple (ie. dJaDIes durilll the first
quarter 1996). In nnsz ft PJIlld """" the ItI1MIOI)' t80 du period to twg
end • beIf yean - tely 9QQ daaI

The reason eo.... limited the ability to file initial complaints on the UDderlyilJl
rate to 180 days was to add certainty to the procell. When one considors it 0Il1y takes one
ciIpuDtIod sublcriber to file a compiliDt ...is the operator, if DO complaints have been
fUed in a year aDd a half. the operator should be afforded the benefit of the doubt that its
underlyiDa rate is reuGnable.

Dmi.ofS.....

We reiterate that most of our clients pDel'dy prefer to coosolidate as much into a
siJIIle rate adjustme1'lt and have fewer rate adjuttment (i.e. they do not want to have an
extemal adjustmeDt one quarter, an inflation adjustment another and an equipment rate
Muse yet another).

Nevertbeleu, Form 1205 stilll'liles conoem. The 1205 must be filed on March 1
each year for calaadar year compallies. We have pl'fWioully been told the 1205~ fa to.
be treated by the LPA ... application for rate~. Therefore, the timins is out of
sync with year end or lit quarter rate iDcreueI which seem to he preferred by operatorl for
a number of reasons. We encourage Staff to recommend action to remedy this timing
problem.

We have .... for a darifieatioa that an operator may chafF less than the muimum
permitted rate. We ha¥e flJdher asked tbat the Commiuion allow a carryover of such
undcrcbarps lO future periodI 80 tbat operaton do not lose the right to charp permitted
rates in the future. For cumple, an ~torbaa inereues in extemaJs of $1.00, but only
chooecs to 1*1 tbrOIJIb $0.80. The so.20 that the operator voluntarily left on the table
should be available to it to pass through at a future date. rather than be permanently
foreIGn•.

We reiterate that we support any propoeal that would eliminate the requiremeDt that
operatorts "refresh" FonD 393 COmputatioDl. It is only fair that operaton be able to rely on
the most recent published information at the time a Form 393 is completed, and not have

HOWARD & HOWARD
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to !1lIIIJe or nil••• it til tile ft.dute u ottJer iftfoIlDItion betomeI awiJIble. ThiI adds
eaudJIty to IJl opendOr'l calculation.

Ifyou requhe any adcIltioaaI~do8, ".Ie CODUM't 1JI,.
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